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Classification Decision: 


Unrestricted. 


Display Conditions: 

Not Applicable. 


Descriptive Note: 

Nil. 


Direction to issue a label has been given on: 29 June 2001 


SUMMARY OF THE REASONS FOR DECISION: 

The video Gay Rights/Special Rights, Inside the Homosexual Agenda is directed at the 
threat of an enlarged protection of civil rights embracing homosexuals and the other 
video, AIDS: What You Haven’t Been Told, is directed at the danger of an AIDS 
epidemic. Both videos present an abhorrence of what is referred to as the 
“homosexual lifestyle”. 

This is the Board’s second review following the court of Appeal decision in Living Word 
Distributors Limited v Human Rights Action Group (CA 58/00 31.8.2000) in which the 
Court found that the Board had erred in law and remitted the matter for further review. 

In its earlier decision the board was concerned with the denigration of homosexuals, 
lesbians, bi-sexuals and trans-gendered people which ran counter to s.21(1) of the 
Human Rights Act 1973. In that decision the board interpreted the matters listed under 
s.3(1) of sex, horror, crime, cruelty or violence as not excluding consideration of other 
matters. 

The Court held that s.3(1) of the Act serves two purposes. The first is to define the 
reach of censorship in terms of the subject matter of the publication. The second is to 
set the test of “injurious to the public good” as the yardstick for determining whether a 
publication which has qualified in terms of subject matter can be classified as 
objectionable. 

The subject matter is confined to matters of sex, horror, crime, cruelty or violence and 
cannot be enlarged to include other matters (which the Board did in its earlier 
decision). 
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The Court ruled that the words used in s.3 limit the qualifying publications to those that 
can fairly be described as dealing with matters of the kind listed. And in that regard 
too, the collection of words sex, horror, crime, cruelty or violence, as the matters dealt 
with, tends to point to activity rather than to expression of opinion or attitude. In the 
Court’s view that is the scope of the subject matter gateway. 

The matter of sex does not in its statutory context extend to all matters of sex. Sex, in 
s.3(1) of the Act, is essentially concerned with the expression or depiction of 
unacceptable sexual conduct or activity. The concept of sexual orientation does not fit 
that description, and nor can comment on sexual orientation as “a lifestyle” tenably fall 
within the rubric of sex or a matter such as sex. 

The Board found that while there was some very limited depiction of sex in the two 
videos, overall they were an expression of opinion and attitude about homosexuals 
and homosexuality. 

After extensive discussion, and in view of the Board’s earlier decision that the videos 
[did] not, strictly speaking, depict sex, horror, crime, cruelty or violence, and following 
the observations of the court of Appeal, the board found that the videos did not enter 
the subject matter “gateway”. 

The Board therefore could not take the matter any further and was obliged to classify 
the videos as unrestricted (sections 23(2) and 55(1 )(a) of the Act). 

Addendum 

The Board highlighted what it considered to be a gap in New Zealand law. It referred 
to the distinction between censorship and anti-discrimination legislation and observed 
that publications such as these which contained a significant element of hate speech 
do not come within the reach of censorship regulation under the Classification Act; and 
nor does the Human Rights Act 1993 provide any sanction or remedy for such 
discriminatory publications. 
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